

















CBLR between reporting periods would, in part, fulfill the state regulator notification requirement in
Section 201.

The proposed rule should provide for the appropriate role of state bank regulators in carrying out
the CBLR Framework.

In directing the agencies to establish the CBLLR Framework, Section 201 requires the agencies to consult
with state bank supervisors in carrying out Section 201. Importantly, the consultation obligation requires
engagement with state regulators not only in the development and establishment of the CBLLR Framework
but also in the ongoing implementation and operation of the CBLR Framework. In this section, we
highlight the importance of consultation prior to implementation and recommend several minor revisions
to the proposed rule that would more appropriately address the requirement for ongoing consultation as
well as the impact of the CBLR framework on state regulatory authority.

Given that nearly 80 percent of banks with less than $10 billion in total assets are state-chartered banks,
how the CBLLR Framework is designed and calibrated is critically important to the supervisory work of
state bank regulators. For this reason, we request that the agencies not take an unduly narrow view of the
consultation requirement and, instead, more actively include state bank supervisors in deliberations
regarding CBLR implementation. We believe that Congress clearly intended for the agencies and state
bank regulators to have ongoing, meaningful dialogue about the implementation of Section 201.

While we appreciate the consultation that has taken place so far, we also believe that going forward
certain revisions to the proposed CBLR Framework would more accurately reflect the requirement to
consult with state bank supervisors in the operation of the CBLR Framework. Specifically, as discussed
below, we believe an adjustment to how case-by-case disqualification determinations are made and
clarification regarding the impact of the CBLLR Framework on state bank regulatory authority would be
appropriate.

As explained above, the agencies have proposed qualifying criteria that, if not met, would disallow a
qualifying community bank from using the CBLR. In addition to these enumerated qualifying criteria, the
proposal also indicates that the agencies may, from time-to-time, rely on their other general authority to
disallow use of the CBLR by an otherwise qualifying community bank based on risk profile factors not
captured by the enumerated qualifying criteria. State bank regulators believe this is a prudent approach.
While it is important to promulgate clear and uniform concentration thresholds to serve as CBLR
qualifying criteria in order to provide certainty to the industry, we believe it is imperative that, as bank
supervisors, we retain the flexibility to take appropriate supervisory action on a case-by-case basis.

As the chartering authority for state banks, state law provides state bank regulators with the general
authority to address unsafe and unsound practices, deficient capital levels, and violations of law and
regulation, just as federal law provides the agencies with such authority. These independent sources of
authority are exercised concurrently with the FRS, with respect to state member banks, and the FDIC,
with respect to state nonmember banks.

In light of this concurrent regulatory scheme, we believe the proposed rule should be revised to expressly
provide that for an otherwise qualifying community bank that is state-chartered to be disqualified from
using the CBLR based on criteria other than the enumerated qualifying criteria, such a determination must
be made jointly by the FDIC or FRS and the appropriate state bank supervisor. At a minimum, the
proposed rule should be revised to at least require consultation with the appropriate state bank regulator






Appendix: Alternative Procedure for Treatment of a CBLR Bank that Falls Below the
CBLR

In directing the agencies to establish the CBLLR Framework, Section 201 of EGRRCPA clearly specifies
the consequences of exceeding the CBLR but is much less clear as to the consequences for subsequently

falling below the CBLR. Section 201 directs the agencies to “establish procedures for treatment” of a
CBLR bank that falls below the CBLR after exceeding the CBLR.

To establish these procedures, the agencies have proposed creating a separate PCA framework for CBLR
banks and allowing CBLR banks to “opt out” of the CBLR Framework. In light of these procedures, a
CBLR bank can either opt out of the CBLLR Framework prior to falling below the CBLR or, after falling
below the CBLR, remain in the CBLLR Framework and be deemed less than well-capitalized. In our prior
letter, CSBS outlined its policy concerns with these proposed procedures, particularly the establishment
of the new PCA Framework, and expressed that the consequence of falling below the CBLR should be
that the bank is required to resume reporting and complying with the generally applicable capital rules.

State regulators are sensitive to concerns that immediately transitioning back into compliance with the
current capital rules upon falling below the CBLLR may be a difficult and burdensome task, particularly
for a bank that has only reported the CBLR for a number of years. For this reason, in this Appendix,
CSBS outlines an alternative procedure for the treatment of a CBLLR bank that falls below the CBLR. We
believe this approach is preferable to the establishment of a PCA Framework and will encourage
community banks to elect to use the CBLR.

Our proposed alternative for the treatment of a CBLR bank that falls below the CBLLR would be designed

as follows:

e A CBLR bank that falls below a CBLR of 9 percent would be given a two-quarter “grace period” to
restore its CBLR to greater than 9 percent. If the CBLR bank fails to exceed a CBLR of 9 percent by
the end of the two-quarter grace period, then, at the end of the two-quarter period, it would be
required to comply with the generally applicable capital rules, including the reporting of risk-based
capital information.

e A CBLR bank that falls below a CBLR of 8 percent would, in the same quarter, be required to
comply with the generally applicable capital rules, including the reporting of risk-based capital
information.

There are several benefits to this proposed approach. In allowing for a grace period, this approach would
avoid requiring a bank to transition back to the current capital rules when it falls only slightly below the
CBLR for a limited time. Additionally, by limiting the length of the grace period, community banks
would be discouraged from maintaining a CBLLR between 8 and 9 percent. Lastly, by requiring a bank
that falls below a CBLR of 8 percent to immediately begin complying with the generally applicable
capital rules, the bank will have the opportunity to show whether or not it is well capitalized for PCA
purposes, all information needed to assess the capital adequacy of the bank will then be available, and
there will be no confusion as to the status of the bank for PCA purposes.
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